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RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on Novenber 30, 1998, in Carrabelle, Florida, before Donald R
Al exander, the assigned Adm nistrative Law Judge of the Division

of Adm nistrative Hearings.

APPEARANCES
For Petitioner: CGhuni se Coaxum Esquire
400 West Robi nson Street
Suite N 308
Ol ando, Florida 32801-1772
For Respondent: Tracy Ann Hardman, pro se
(Har dman) 865 CC Land Road

Eastpoint, Florida 32328

For Respondents: Ruby J. Litton, pro se

(Litton and Post Office Box 490
Carrabel | e) Carrabelle, Florida 32322

STATEMENT OF THE | SSUE

The issue is whether Respondents' real estate |licenses

shoul d be disciplined on the ground that Respondents violated a



rul e and various provisions wthin Chapter 475, Florida Statutes,
as alleged in the Adm nistrative Conplaint.

PRELI M NARY STATEMENT

This matter began on July 23, 1998, when Petitioner,

Depart ment of Business and Professional Regul ation, D vision of
Real Estate, issued an Adm nistrative Conpl aint charging that
Respondents, Tracy Ann Hardnman, Ruby Joyce Litton, and Carrabelle
Realty, Inc., all licensed as realtors, had violated a rule and
vari ous provisions within Chapter 475, Florida Statutes, when
they handled a real estate transaction in 1996.

Respondents deni ed the allegations and requested a fornma
heari ng under Section 120.569, Florida Statutes, to contest the
charges. The matter was referred by Petitioner to the Division
of Adm nistrative Hearings on August 31, 1998, with a request
that an Adm nistrative Law Judge be assigned to conduct a forma
hearing. By Notice of Hearing dated Septenber 24, 1998, a final
heari ng was schedul ed on Novenber 30, 1998, in Carrabelle,

Fl ori da.

At final hearing, Petitioner presented the testinony of
Benjam n F. O anton, an agency investigator. Also, it offered
Petitioner's Exhibits 1-6. Al exhibits were received in
evidence. Exhibit 6 is the deposition testinony of Thomas E
Gavers, the conplaining consuner. Respondents Hardman and Litton
testified on their owm behalf. Finally, Joint Exhibits 1 and 2

were received i n evidence.



The transcript of hearing was filed on Decenber 14, 1998.
Proposed findings of fact and conclusions of |law were filed by
Petitioner on Decenber 24, 1998, and they have been consi dered by
t he undersigned in the preparation of this Recormended Order

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

1. \Wen the events herein occurred, Respondents, Tracy Anne
Har dman and Ruby Joyce Litton, were licensed as a real estate
sal esperson and broker, respectively, having been issued |license
nunbers 0458811 and 0424762 by Petitioner, Departnent of Business
and Professional Regul ation, D vision of Real Estate (Division).
Litton served as the qualifying broker/owner of Respondent,
Carrabelle Realty, Inc., a corporation registered as a real
estate broker and | ocated at 104 West Hi ghway 98, Carrabelle,
Florida. The corporation holds |icense nunber 1008111, al so
i ssued by the Division.

2. On Decenber 14, 1995, Thomas E. Gavers, who resides in
East Troy, Wsconsin, executed a contract offering to purchase a
vacant lot on U S. H ghway 98 in Franklin County, Florida, from
John M Brannen for the price of $22,000.00. After a
counterof fer was made by Brannen raising the price to $25, 000. 00,
the contract was accepted by Gavers on January 6, 1996. It can
be inferred fromthe evidence that Gavers was an experienced

i nvestor since he also owned "quite a bit of other property” in



t he county.

3. The contract called for Gavers to pay $500.00 as an
ear nest noney deposit, to be held in escrow by Respondents. The
contract further provided that the transaction "shall be cl osed
on or before Feb. 15, 1996, unless extended by addi ng an addendum
to the contract.”™ A special condition added by Gavers provi ded
that the "contract [is] contingent on [the] |ot being buil dable
and [the buyer] obtaining [a] permt to fill [the] ot and build
[a] driveway." Finally, paragraph 17 of the contract provided in
part that if the buyer "fails to performany covenants of this
contract wwthin the time specified, all deposits shall be
forfeited.” Hardman was the seller's agent in the transaction.

4. At sone point in the process, but probably when the
contract was signed, Gavers sent Hardman a note whi ch asked her
to "[c]heck to see if lot is buildable & permt is okayed to fil
lot & build driveway before spending nonies to [sic] survey &
title ins.” Although paragraph 16 of the contract clearly
provided that this responsibility fell upon the buyer, Hardman
undert ook the process of assisting Gavers since he was then
residing in Wsconsin, and her only neans of comrunicating with
hi m was by tel ephone or mail. 1In doing so, Hardman made cl ear
that she woul d assist the buyer as nuch as possible, but it was
the buyer's responsibility to actually secure the permts.

5. Because of tine constraints in attenpting to secure the

i nformati on necessary to satisfy the special condition, it was



necessary for Gavers to extend the closing date to March 15,
1996. This was acconplished by an addendumto the contract
executed by the parties around February 14, 1996.

6. After expending a considerable anount of tine and effort
in assisting Gavers, Hardman eventual |y obtai ned nost of the
information pertaining to requirenments for filling and buil ding
on the lot. She |earned, however, that a permt would be
required fromthe U S. Arny Corps of Engineers in order to fil
the lot. Before that federal agency would even inspect the |ot
to see if it was permttable, it was necessary that the |ot be
surveyed.

7. Based on the foregoing advice, Hardman ordered a survey
for a cost of $150.00. The survey was perforned on or about
February 7, 1996. Although Respondents paid for the survey when
it was perforned, they were ultimately reinbursed for this
expense from Gavers' deposit. Hardman did not advise Gavers in
witing that a survey was being ordered; however, Litton believed
that Gavers was notified of such action by tel ephone, and this
assertion has been accepted. This testinony is especially
credi bl e since Gavers had just authorized Hardman to spend $85. 00
to file a septic tank permt application with the County. In
addition, notw thstanding the instructions in his note that
Har dman was not to spend any noney until a permt was actually
obt ai ned, Gavers subsequently told Hardman to "proceed” and "keep

going"” in her efforts to help himobtain a permt. Therefore,



Har dman was not cul pably negligent in ordering the survey, and
she did not breach her trust in the transaction by doing so.

8. After the property was inspected by the federal agency,
Hardman | earned that it would be necessary for Gavers to
personally fill out a portion of the application for a permt
showi ng the type of filling and construction he desired and to
return it with a filing fee to the agency's Jacksonville office.

9. Gavers obtained the necessary docunentation for Gavers
to conplete, and she filled in a portion of the form The packet
was then mailed to Gavers on a date not of record, but probably
before March 15, 1996, with instructions that he needed to
conplete the application in order to obtain a permt. Gavers
clainms that he "wasn't aware of" receiving it, but his testinony
is not found to be credible. He declined to conplete the
application, which would have satisfied his contingency request
and allowed the contract to close. Fromthat point on, he also
st opped communi cating with Respondents.

10. The tinme for closing the contract expired on March 15,
1996. Al though Gavers had probably breached the contract by that
date by failing to nake any reasonable effort to satisfy the
contingency, as required by paragraph 16 of the contract, he
t el ephoned Hardman on an undi scl osed date and asked that she
obt ai n anot her extension of tinme. The seller agreed to a second
extension, and a second addendumto the contract was eventually

prepared and executed by the seller on April 29, 1996, which



extended the closing date to May 31, 1996. The addendum was t hen
faxed to Gavers for his signature.

11. Al though Gavers acknow edged receiving the docunent, he
says he did not receive it "until it was about ran [sic] out," he
did not want to nake a decision on purchasing the property "t hat
quick," and in any event, it was the realtors' responsibility,
and not his, to obtain the permts. He declined to respond in
any fashion to Respondents.

12. During this same tine period, Litton and Hardman
repeatedly attenpted to contact Gavers by tel ephone and mail, and
in March, April, and May they left "nunmerous" tel ephone nessages
wi th Gavers' daughter at his Wsconsin hone. Although Gavers
says he returned every tel ephone call, his testinony is not
deenmed to be credible, and it is found that he failed to return
any calls. He also clained that he visited Florida sonetine that
spring and spoke to Hardman, and that she was pressuring himinto
maki ng a deci sion. However, Respondents established that Gavers
never returned to Florida to speak with them after the process
began, and their testinony has been accepted on this issue.

13. By this tine, the seller's property had been tied up
for many nonths, and Brannen had anot her buyer ready to purchase
the property for $10,000.00 nore than Gavers had offered. After
heari ng nothing from Gavers for nonths, despite continued efforts
to contact him in August 1996 Litton nuailed Gavers a Rel ease

From Sal es Contract, which provided that Gavers would "be



rel eased from Contract For Sale, dated 12-14-95," and that he
understood that he would "forfeit any earnest noney deposit [ he]
had given." Gavers acknow edged receiving this docunent, but
i ke the other nmessages and packets of docunents, he declined to
respond in any fashion.

14. According to Gavers, he had been "patiently" waiting
for a return of his deposit, and that after receiving the
rel ease, he immediately filed a conplaint with the Real Estate
Comm ssion (Comm ssion) seeking a return of his noney. However,
it was established that his conplaint was not filed until al nost
two years later. |In addition, the evidence shows that Gavers
never once requested that Respondents return his noney or even

hinted to themthat he thought he was entitled to a refund.

15. (Gavers insisted that he "cooperated" with Respondents
and "did everything [he] could" to assist Hardman in securing the
i nformati on necessary to satisfy the contingency in the contract.
This assertion has been rejected as not being credible. To the
contrary, Gavers refused to even comunicate with Respondents,
and he failed to take even mnimal action to satisfy his
responsi bility under the contract.

16. On the reasonable belief that Gavers was not making a
claimon his deposit, and that he had failed to fulfill his
obl i gation under the contract, on Septenber 13, 1998, Litton

i ssued checks in the amount of $172.73 to Hardnman and herself



from Gavers' deposit. A part of that was used to reinburse
Respondents for the expenses incurred in having a survey
performed. The renmaining part of the deposit, $172.74, was
issued to the seller on October 21, 1996. |In making this

di sbursenent, there was no intent on the part of Litton and
Carrabelle Realty, Inc. to trick or deceive the buyer, breach
their trust in the transaction, or otherw se comnmt an unl awf ul
act .

17. Gavers never nade a denmand for his deposit at any point
in the process, and he had failed to make a reasonable effort to
satisfy the contingency. Under these circunstances, there was no
reasonabl e doubt in Litton's m nd, nor should she have had one,
as to who was entitled to the $500. 00 deposit, and she was not
confronted wwth conflicting demands for the noney. Therefore,
she was under no obligation to send Gavers a letter by certified
mai | requesting that he respond within a date certain or that his
deposit would be forfeited. Likew se, there was no
responsibility on Litton to request a disbursenent order fromthe
Comm ssi on.

18. After Gavers defaulted on the contract, Brannen sold
his I ot to another buyer. The new owner satisfied al
requi renents necessary to build on the lot, and he thereafter
built a driveway on the | ot and constructed a new dwelling. It
is clear, then, that the lot was "buildable,"” and a permt could

be obtained "to fill [the] lot and build [a] driveway," which



woul d have satisfied the contingencies in Gavers' contract.
19. Respondents have never been the subject of prior
disciplinary action. In addition, Hardman and Litton are
associated wwth a small real estate firmin a small community,
and the inmposition of an admnistrative fine would create a
financial hardship. Finally, throughout this process,
Respondents acted in good faith; they cooperated with the
Di vision; and they expended considerable tinme and effort in
attenpting to assist a buyer who refused to return calls,
acknowl edge mail, or fill out the necessary docunentation that
was required to obtain a permt.

CONCLUSI ONS OF LAW

20. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

21. Because Respondents' professional |icenses are at ri sk,
Petitioner bears the burden of proving by clear and convincing
evidence that the allegations in the conplaint are true. See,

e.g., Ransey v. Dep't of Prof. Reg., Division of Real Estate,

574 So. 2d 291 (Fla. 5th DCA 1991).

22. In the single count involving Hardman, she is charged
with being guilty of "cul pabl e negligence or breach of trust in
any business transaction in violation of s. 475.25(1)(b), Fla.
Stat.”" Count | is based on the allegation that Hardman ordered a

survey on the property without first determning that the | ot was

10



bui | dabl e and permts approved to fill the lot and construct a
dri veway.

23. Counts Il and Il of the conplaint charge that Litton
and the corporate licensee are "qguilty of failure to provide
witten notification to the Conm ssion upon receiving conflicting
demands within 15 business days of |ast party's demand or upon a
good faith doubt as to whomis entitled to any trust funds held
in the broker's escrow account and failure to institute one of
the settlenent procedures as set forth in s. 475.25(1)(d)1., Fla.
Stat. within 30 busines days after the |last demand in violation
of Fla. Adm n. Code R 61J2-10.032(1) and therefore in violation
of s. 475.25(1)(e), Fla. Stat." These counts are based on the
theory that Respondents "were required to notify FREC upon the
failure of the contract to close, which created a good faith
doubt as to whomthe escrow deposit should be di sbursed, since
Respondent[s] had not received authorization from Gavers."

24. Counts IV and VI allege that Litton and Carrabelle
Realty, Inc., are "guilty of failure to account or deliver funds

inviolation of s. 475.25(1)(d)1., Fla. Stat." These counts are

11



predi cated on the theory that Respondents di sbursed the escrow
deposit w thout proper authorization.

25. Finally, Counts V and VIl (the latter inadvertently
nunbered in the conplaint as a second Count V) charge that Litton
and the corporate licensee are "qguilty of dishonest dealing by
trick, schene or device, cul pable negligence, or breach of trust
in any business transaction in violation of s. 475.25(1)(b), Fla.
Stat." on the theory that they participated "in the unauthorized
survey that was subsequently paid with the escrow deposit from
Gavers. "

26. As to Count |, the nore credible evidence shows that
Gavers was orally notified that a survey would be required before
the U S. Arny Corps of Engineers would even inspect the property
to see if a permt could be issued. |In addition, the evidence
shows that, notwi thstanding his earlier note, Gavers instructed
Hardman to "proceed" and "keep going" with her efforts to assist
himin obtaining a permt. |Indeed, Gavers had just authorized
Hardnman to pay $85.00 for a septic tank application. Therefore,
by ordering a survey, Hardman was not guilty of cul pable
negl i gence or breach of trust in a business transaction, as
charged in Count |I. This evidence al so exonerates Litton and
Carrabelle Realty, Inc. fromthe charge that they participated in
t he "unaut hori zed" survey that was paid for with the escrow
deposit and that they violated Section 475.25(1)(b), Florida

Statutes. Counts V and VII should accordingly be di sm ssed.

12



27. The underlying theory for the remaining charges in
Counts Il, Ill, IV, and VI is that if a real estate contract does
not close due to one party's failure to perform the provisions
of Section 475.25(1)(d)1., Florida Statutes, are automatically
triggered, even where no conflicting demands for the deposit are
made and the realtor entertains no good faith doubt as to whomis
entitled to the deposit. Section 475.25(1)(d)1., however, may be
i nvoked only under two specific circunstances. |If the realtor
"in good faith, entertains doubt as to what person is entitled to
the accounting and delivery of the escrowed property,” or "if
conflicting demands have been made upon the licensee for the

escrowed property,"” the licensee nust then institute the
statutory procedures. These determ nations are wholly fact
dependent .

28. In this case, the evidence does not show that
"conflicting demands" were nmade upon Respondents. |ndeed, at no
time did the buyer ever make a demand for his deposit fromthe
realtor, and he did not even |odge his conplaint with the
Commi ssion until two years after he breached the contract. At
the sane tinme, there is not even an inference, much | ess clear
and convinci ng evidence, that Respondents had, or should have
had, a reasonabl e doubt as to what person what entitled to the
deposit. Under this factual setting, Respondents had no

obligation to institute the statutory procedures. Therefore, the

allegations in Counts II, I1l, 1V, and VI nust fail and should be

13



di sm ssed.

29. Although the undersigned has recommended di sm ssal of
all charges, Paragraph (4) of Rule 61J2-24.001, Florida
Adm ni strative Code, identifies aggravating and mtigating
circunstances which if present entitle the Comm ssion to deviate
fromthe suggested disciplinary guidelines. Relevant to this
proceeding are the mtigating circunstances set forth in Finding
of Fact 19, which clearly justify a downward deviation fromthe
penal ty guidelines, assum ng arguendo that a statute had been
vi ol at ed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Florida Real Estate Conm ssion enter a
Final Order dism ssing the adm nistrative conplaint, with
prej udi ce.

DONE AND ENTERED t his 31st day of Decenber, 1998, in

Tal | ahassee, Leon County, Florida.

DONALD R.  ALEXANDER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 31st day of Decenber, 1998.
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COPI ES FURNI SHED:

Janmes Kinbler, Acting Director
D vision of Real Estate

Post O fice Box 1900

Orlando, Florida 32802-1900

Ghuni se Coaxum Esquire

400 West Robi nson Street
Suite N-308

Orlando, Florida 32801-1772

Tracy Ann Har dman
865 CC Land Road
Eastpoint, Florida 32328

Ruby J. Litton
Post O fice Box 490
Carrabelle, Florida 32322

Lynda L. Goodgane, Esquire
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recormended Order should be filed with the Florida Real

Est at e Conmm ssi on.
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